
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Inwood  De l i ca tessen  Inc .

and Mart in  J .  Murphy,  Of f icer

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Deterrnination or a Refund of

AT'FIDAVIT OF MAILING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Lar"r

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of
the Department of Taxat ion and Finance, over 18 years of age, and that on the
29th day of February, 1980, she served the within not ice of Determinat. ion by
mair upon rnwood Del icat.essen rnc.,  and Mart in J.  Murphy, off icer,  the
pet ' i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Inwood Del icatessen Inc.
and Martin J. Murphy, Off icer
31 Park Terrace W-
New York, NY 10034

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said rdrapper

pe t i t i one r .

Sworn to before me th is

29|-}r day of February, 1980.
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STATE OF NEI{ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Inwood  De l i ca tessen  Inc .

and Mart in  J .  Murphy,  Of f icer

for  Redetermi .nat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law

fo r  t he  Pe ryod  6 /7 /74  -  L t / 3A /76 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jean Schul tz ,  being duly sworn,  deposes and says that  she is  an employee of

the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

29th day of  February,  1980,  she served the wi th in not ice of  Determinat ion by

mai l  upon John R.  Browne the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. John R. Browne
3631 Greystone Ave.
Bronx, NY 10463

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta1 Serv ice wi th in the State of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said v/ rapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

29 th  day  o f  February ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  29 ,  1980

Inwood De l ica tessen Inc .
and Mart in J.  Murphy, Off icer
31  Park  Ter race  W.
New York, NY 10034

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review at the administrative IeveI.
Pursuant to sect ion(s) 1138 &. 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi .on may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc:  Pet i t ioner 's  Representa t i_ve
John R. Browne
3631 Greystone Ave.
Bronx, NY 10463
Taxing Bureau' s Representat ive



STAXE OF NEW YORK

STAIE TA)( COMMISSIO}i

In the Ithtter of the Application

of

Iliv{ooD DEr,ICASESSm{, rNC.
and

MART]N J. MURPIIY
Individr-nl1y and as President

for Revision of a Deterrnination or for
Refund of Sales ard Use Tares r:nder
Articles 28 arxl 29 of tlre Ta< I"aw for
tlre Period Jr:ne l, 1974 ttrrough
Novsnber 30, L976.

DRIERMII\trAftON

Applicantsr Invood Delicatessen, Inc. and lvlaftin J. lerrphy, irdividually

and as president, 31 Park Terrace West, Nqr'r York, New York 10034, filed an

application for revision of a determination or for refr:rr1 of sales and use

ta<es under Articles 28 and 29 of ttre Ta< Law for ttre period June 1, 1974

through Novsnber 30, L976 (FiIe ltc. 20L56').

A smaIl claims hearing was held before Arthur ,Johnson, Hearing Officer,

at the offices of tlre State Tax @fint-ission, l]rvo Vf,crld Ttade Center, Noar York,

Nev,r York, on July I8, L979 at 9:15 A.M. Applicants appeared b1z John R.

Brourne, Bookkeeper. Ttre Audit Division appeared by Peter Crottlz, Esq. (Sannrel

Freund, Esq., of counsel).

!{hether the Audit Divisionrs deterrnination of applicant Inwood Deli-

catessen, Inc. add.itional sales tax liability for tlre period June 1, 1974

through }lcvsnber 30, 1976 was @rrect.
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FINDINC.S OF FACT

I. Applicant Irupod Delicatessen, Inc. ("Ina,ood") operated a deli-

catessen and grocerlz store located at 4985 Ba:oadnay, Nerar York, lilen York. On

Septenber L6, 1975, tte business was sold to Philip ard Joycellm Salnarco. Ttre

Audit Division was notified of tlre sale by a lbtification of SaIe, Ttansfer or

A.ssignment jrr Bulk (5y274) sent b1z ttre pr:rchasers. Said notification indicated

that tLre total sales price of ttre business was $451000.00, of w?rictr applicarrts

were to receive $23'000.00 in cash ard. ttre balance paid over a five-year

period.

2. On }larch 22, L977, as the result of an ar:dit, tlre Audit Division

issued a Notice of Determination ard Dernand for palznent of Sales arrl Use Ta<es

Due agajnst applicants, Irmood Delicatessen, Inc. ard Martin J. lturphy, irdi-

vidually ard as president, for tLre period June 1, 1974 ttrrough t\bvernber 30,

L976 in the anpr:nt of $11r679.94, plus penalty and interest of 92,909.42, for

a total- of $141589.36.

3. Applicant maintained a disbr,rrssnent journal ard a cash receipts

journal.

4. on audit, ttre Audit Division determined that Inviood's purchases of

tarable iterns represented 38 percerrt of total purchases based on an analysis

of taxable cash pr:rchases for Ju1y, L974, beer ard cigarettc purchases for ttre

entire audit period and an estimated taxable percentage of 25 percent for

purchases by check ottrer than beer ard cigarettes. Ttre Ar.idit Division determined

that Inuioodrs g:ross sales were $524rL66.00 by totaling bank delnsits, cash

paid outs arxi deducting ttre sales tax paid. Ttre taxable ratio of 39 percent

applied to gross sales disclosed additional taxable sales of 91411086.00, with

ta< due thereon of $111337.68. Itre audit also disclosed use taxes due on

fixed assets of $342.25; hor^rcver, this armr"mt is not at, issue.
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5. Subsequent to the audit, thre Audit Division analyzed ctreck purchases

for tvrio additional npnttrs and also for:ru1 ttrat soda was tlre only taxable iten

purchased by check ottrer tLnrr beer arrd cigarettes and, as a result, reocrnnended

ttrat tlte taxable ratio be reduced to 33 percent.

6. Inrecod agreed that the anount of taxable check purchases used in ttre

Audit Dj-vision's conputation of ttre adjusted ta€ble ratio was @n:ect. Ilctrcver,

it did not accept the accuracy of taxable cash purchases on the grounds tlrat

the nunber of rnontlrs tested were insufficient. Inwood recorded actual taxable

cash purchases for ttre entire audit period and, when @nlcjned witJ. purctrases

of beer, cigarettes arxi soda, reveared a taxable ratio of 2L percent.

7. Inrapodrs cong:utations slpwed ttre grcss sales for tLre period urder

revierur were $501'166.00. Ttre Audit Division erroneously included $23,000.00

in gross sales which applicants received as dcnr,npalznrent on the sale of ttre

business.

8. Inviood did not seII any sardwiches.

@NCLUSIONS OF I,AI/O

A. That tkre Audit Divisionrs detemi-:ration of additional taxable sales

based on a taxable ratio of 38 percent is erroneous. A taxable ratio of 2I

percent npre acsurately reflects applicantsf business activity and ttrat said

ratio shalI be applied to gross sales of $5011166.00 in acaordance witJl Finding

of Fact "7". Accordingly' applicarrts' additional taxable sales for ttre period

June 1, 1974 ttrrough septenrber L6, l-:976 are reduced te 947,L49.00.

B. That tLre application of Inwood Delicatessen, Inc. ard Martin J.

l&rryhy, lndividually and as president, is grarrted to ttre entent indicated in

Conclusion of r,aw "A"; ttrat ttre Audit Division is hereby djrectsd to npdify
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the Notice of Determinatlon and Dernand for Palznerrt of Sales and Use Ta<es Due

issued March 22, L977. D<cept as so granted, ttre application is jn all other

respects denied,

DATED: Albany, Nqnr York

FEB2gPM


